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PER CURI AM

Morel and J. Dianond brought this action, alleging that her
former enpl oyer discharged her because of her race. The district
court granted summary judgnment to the enployer. For the reasons

set forth within, we affirm

On May 13, 2002, Dianond, an African-Anerican wonan, began
work as a sewi ng machi ne operator at Bea Maurer, Inc. (BM), which
produces quick shelter tents for the Arned Services. Di anmond
recei ved an above-average enpl oyee evaluation after thirty days.
Three nonths | ater, although D anond did not have any entitlenent
to sick leave, BM permtted her to take an unpai d | eave of absence
for previously schedul ed surgery. After a nonth’s |eave, D anond
returned to work at BM on Cctober 3, 2002. Upon her return,
al though not required to do so, BM assigned Dianond |ight-duty
wor k, paying her at the sane rate of pay that she earned when she
had worked w thout restrictions.

Soon after she returned to work, Di anond began to have cl ashes
with BM’s owner, Bea Maurer. Dianond maintains that on Novenber
8, 2002, after she and a white co-worker had attenpted to get a flu
shot while at work, Maurer reprimanded Di anond, but not the co-
wor ker. Wen Di anond renonstrated, Maurer assertedly told D anond

that she “didn’t |like [D anond’s] attitude.”



Di anond al so asserts that at about the sane tine “Maurer began
standi ng around with vari ous Caucasi an enpl oyees, wat chi ng D anond
wor k, and maki ng comments about Di anond to BM’'s supervisors in an
attenpt to influence their opinion of Dianond.” Utimtely,
according to D anond, Maurer “approached [her] in a rage” on the
plant floor, criticized Diamond for the way she “was acting,”
particularly her “strutt[ing] around.” Wen D anond naintai ned
that she did not have an “attitude,” Maurer assertedly becane
“outraged” and “went and wote” a reprimnd of D anond. D anond
contends that BM has treated no ot her enpl oyees in this manner.

On Novenber 12, BM supervisors attenpted to give Dianond this
reprimand, citing her “negative attitude,” “poor work perfornmance,”
and “disrespect[]” for Maurer. Although D anond refused to sign
the witten reprimand, she acknow edged that BM supervisors read
it to her. The reprimnd warned D anond that “if inprovenent in
attitude and work performance [is] not seen by the end of [the]
week, results will be termnation.” A supervisor also specifically
tol d Di anond t hat Maurer objected to D anond’ s di sruptive behavi or,
such as chewing gum and singing aloud on the plant floor while
listening to nusic on headphones. On Novenber 14, 2002, seven
mont hs after she began work, Di anond was fired.

Wthin six nonths, Dianond, acting pro se, filed this Title
VI| action, asserting that BM had illegally fired her because of

her race. In support of her claim D anond submitted a witten



statenent froma former BM supervisor affirmng that D anond had
performed her work adequately while under his supervision; a

cassette and transcript of a taped conversation in which another
former supervisor also indicated that Dianond had perfornmed her
wor k adequately; and a declaration froma forner co-worker stating
that BM permtted ot her enpl oyees to wear headphones and chew gum
D anond al so submtted her own affidavit in which she attested
inter alia that, during her enploynent at BM, the conpany enpl oyed
only one other person of color; the conpany permtted white
enpl oyees to sing loudly at work; and Murer nmade various
statenents assertedly indicating racial bias. The district court

granted summary judgnent to BM, and Di anond appeal s.?

.
A plaintiff can establish a Title VIl violation in two ways:
t hrough “ordi nary principles of proof using any direct or indirect
evidence relevant to and sufficiently probative of the issue” or

t hrough the burden-shifting method of MDonnell Douglas Corp. v.

Geen, 411 U S 792 (1973) . See Brinkley v. Harbour Recreation

Club, 180 F.3d 598, 607 (4th Cir. 1999). No matter whi ch nethod of
proof is used, the ultimate question “is a straightforward one--

whet her plaintiff[] successfully denonstrated that [she was] the

"W appoi nted counsel to represent Di anond on appeal and very
much appreciate their excellent efforts on her behalf.
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victinf] of . . . discrimnation on the part of [her enployer].”

Bi rkbeck v. Marvel Lighting Corp., 30 F.3d 507, 511 (4th Cir.

1994). Dianond contends that she has produced enough evi dence to
withstand a notion for summary judgnent using either nethod of

pr oof .

A
“To survive summary judgnment on the basis of direct and
indirect evidence, [the plaintiff] nust produce evidence that

clearly indicates a discrimnatory attitude at the workplace and

must illustrate a nexus between that negative attitude and the
enpl oynent action.” Bri nkl ey, 180 F.3d at 608. Di anmond

unsuccessfully seeks to neet this burden by pointing to the snal
nunber of African-Anerican enpl oyees at BM; to instances in which
BM purportedly treated her nore harshly than her white co-workers;
and to allegedly racist statenments nmade by Murer.

Under Fourth G rcuit precedent, a dearth of African-Anerican
enpl oyees, without evidence as to the nunber of qualified African-
Anmericans in the “relevant | abor pool,” does not establish even a

circunstantial “prinmn facie case of discrimnation,” |let alone

direct or indirect evidence of purposeful discrimnation. Carter
v. Ball, 33 F.3d 450, 456 (4th Cr. 1994). D anond offered no
evidence as to the conposition of the relevant |abor pool.

Mor eover, BM notes, without contradiction fromDi anond, that it is



| ocated in Rockbridge County, Virginia, where the population is
only 3% African-Amreri can. See Brief of Appellee at 9.

Nor do the incidents in which BM allegedly treated D anond
differently than white coworkers -- the flu shot incident, Maurer’s
criticism of Dianond’'s attitude and performance, and Di anond’s
reprimand -- “clearly indicate[]” intentional discrimnation
leading to unlawful term nation. Brinkley, 180 F.3d at 608.
D anmond has not denonstrated any nexus at all between the flu shot
i ncident and her discharge. As to the other occurrences, we
recogni ze that Di anond argues that she did nothing different than
ot her enpl oyees and so did not deserve any criticismor reprimnd.
BM counters that although the conpany permtted all enpl oyees to
listen to headphones and to chew gum it permtted no enpl oyees to
do so in the inappropriate manner assertedly enployed by Di anond,
i.e., swaying and singing so others coul d see and hear, and poppi ng
guml oudly. The record, even entirely crediting D anond’ s account,
actually indicates that the two had a nutually testy relationship
in which D anond, by her own account, felt free to “question”
Maurer’s assertion of authority. WMreover, D anond has conceded
that even after she was warned by a BM supervi sor that Maurer did
not |i ke the manner in which she sang and chewed gum she conti nued
to do so because no one had forbidden it. BM nmaintains that it

di scharged Di anond for this reason. D anond offers no suggestion



or evidence that a white enpl oyee, after a warning, continued the
criticized activity and yet was not di scharged.

VWhen an enployer gives a “non-discrimnatory reason for
di scharging the plaintiff, it is not our province to deci de whet her
the reason was wi se, fair, or even correct, solong as it truly was

the reason for plaintiff’s termnation.” Hawkins v. Pepsico, Inc.,

203 F.3d 274, 279 (4th Cr. 2000) (internal quotations marks and
citation omtted). Like the plaintiff in Hawkins, D anond “cannot
show’ that her enployer’s “stated reasons for term nating her were
not the reasons for her discharge.” 1d. Indeed, the record here
cont ai ns undi sputed evidence that, as long as it believed she was
perform ng well, her enployer treated D anond well, permtting her
to be absent for a nonth after working for only five nonths and
provi ding her light duty work on her return.

D anond’ s obj ections to three statenents nade by Maurer -- one
prior to Dianond’ s di scharge, and two nade after the di scharge when
representatives fromthe NAACP visited BM -- also fail to provide
direct or indirect evidence of discrimnation “that bear directly
on the contested enpl oynent decision.” Brinkley, 180 F.3d at 607
(internal quotation marks and citation omtted). Specifically,
Dianond points to a remark Maurer made about the fact that
D anond’ s son has the sane | ast name as Di anond hersel f. She al so
cites Maurer’s July 2003 statenents to the NAACP representatives

visiting the plant on D anond's behalf that the only single



Afri can- Aneri can woman enpl oyed at BM “was not bl ack, but a woman
who happen[s] to be black,” and that if a federal contract required
BM to hire a certain nunber of mnorities, she would close her
shop.

In order for derogatory remarks to be indicative of
di scrimnation, the statenents nmust not be isolated or anbi guous,
and there nust be a nexus between the statenents and t he chal | enged

enpl oynment deci sion. O Connor v. Consolidated Coin Caterers Corp.

56 F.3d 542, 548-49 (4th GCr. 1995), rev'd on other grounds 517

U S 308 (1996). D anond denonstrates no nexus between any of
t hese statenments and her term nation. Mreover, all three remarks
are both anbiguous and isolated -- they sinply do not provide
evidence that “clearly indicates a discrimnatory attitude at the
wor kpl ace” with a “nexus” to the “enpl oynent action.” Brinkley,
180 F.3d at 608.

Thus Di anond has failed to proffer direct or indirect evidence

of purposeful racial discrimnation.

B
Al ternatively, D anond asserts that she has nade out a prima

facie case under the MDonnell Douglas framework. Specifically,

she mai ntains that she has established: “(1) that she is a nenber
of a protected class; (2) that she was qualified for her job, and

her job performance was satisfactory; (3) that she was fired; and



(4) that other enpl oyees who are not nenbers of the protected cl ass
were retained under apparently simlar circunstances.” Brief of

Appel lant at 20 (citing Bryant v. Bell Atlantic Maryland, Inc., 288

F.3d 124, 133 (4th Cr. 2002); Hughes v. Bedsole, 48 F.3d 1376

1383 (4th Gir. 1995)).

It is undisputed that Di anond has established the first and
third el ements. The district court, however, found that she failed
to establish the second. Because we agree with the district court
that D anond has failed to proffer sufficient evidence to establish

the second elenent of the prinma facie case, we need not reach the

question of the sufficiency of the proffered evidence as to the
fourth el ement.
Di anond acknow edges that to nmake out the second el enment of

the prima faci e case, she nust denpnstrate that “at the tine of the

adverse enpl oynent action” she “was performng at a |l evel that net

her enployer’s legitimate job expectations.” Brief of Appellant at

22 (quoting Brinkley, 180 F. 3d at 607) (enphasis added by Di anond).
She maintains that she has done so by offering evidence that
“during her first five (5 nonths of enpl oynent she never received
any reprimands or had any probl ens” and t hat her forner supervisors
at BM indicated that they had not had problens with her attitude
or job performance. Brief of Appellant at 22.

This evidence, even if fully credited, does not suffice to

prove the second el enment of a prima facie case because acceptabl e
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job performance in the past does not establish acceptable job

performance at the tine of the termnation. See O Connor, 56 F.3d

at 547. Dianond received a satisfactory job evaluation one nonth
after she was hired, and there i s no evidence that she received any
reprimand or negative reviews for the next three nonths. However,
it is undisputed that BM pernitted her to be absent from Sept enber
2 through Cctober 2, 2002, and she has offered no evi dence, except
her own self-serving affidavit,? that after she returned to work in
Cct ober 2002, her job performance was satisfactory. Thus, D anond

sinply has not denonstrated that her job performance at the tine

BM discharged her -- in Novenber 2002 -- net BM’'s legitimte

expectations. See id. (holding that a positive review in January
was irrelevant to the determ nation of whether the enployee was

perform ng adequately when termnated in August); Anderson V.

Stauffer Chem Co., 965 F.3d 397, 401 (7th G r. 1992) (stating that

positive evaluation five nonths before termnation was not
determ native of the question of whether the enployee was neeting
expectations at the time of discharge).

Simlarly, the statenments D anond proffered from her forner
supervisors did not state that she was perform ng satisfactorily at

the time BM di scharged her. | ndeed, the endorsenent of one of

*T1]n a wongful discharge action, ‘[i]t is the perception of
t he decision maker which is relevant, not the self-assessnent of
the plaintiff.’” Hawkins, 203 F.3d at 280 (quoting Deldarnette v.

Corning Inc., 133 F.3d 293 (4th Cr. 1998).
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t hese supervisors was |ess than whol ehearted -- the supervisor
noted nerely that “nost of the tine” D anond did what she was told

to do without “having an attitude.”

For all of these reasons, the judgnment of the district court

AFFI RVED.
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